NEW HAVEN LEGAL ASSISTANCE ASSOCIATION, INC.
426 STATE STREET

NEW HAVEN, CONNECTICUT  06510-2018

TELEPHONE:  (203) 946-4811

FAX  (203) 498-9271
March 26, 2007
By Fax and Regular Mail

Freedom of Information Commission

18-20 Trinity Street, Suite 100
Hartford, CT 06106

Re: Appeal of Denial of Requested Documents from WellCare, Inc. (Medicaid HMO)   
Dear Members of the Commission:


I am writing to appeal the refusal of the Department of Social Services (“DSS”) to obtain and release to me, in accordance with Conn. Gen. Stat. §1-200, et seq. and particularly §§1-200(11) and 1-218, all of the documents requested in the attached June 26, 2006 Freedom of Information Act request, as clarified in my attached September 6, 2006 letter to DSS, which are in the possession of WellCare, Inc., one of the four Medicaid HMOs under contract with DSS.  

Unlike the other three Medicaid HMOs, WellCare has signed a contract amendment with DSS confirming that it is subject to FOIA, as it is performing a governmental function under the terms of §§1-200(11) and 1-218. 


The requested documents concern the private criteria which WellCare and other Medicaid HMOs use in deciding requests for prior authorization of services sought by or on behalf of Medicaid enrollees.  WellCare has only produced a handful of criteria to date in response to the FOIA request, and no internal memoranda or training manuals from WellCare concerning how these criteria are used or applied vis-a- vis the DSS criteria have been produced.  

There was substantial e-mail correspondence with the Department over a period of several months in which I repeatedly tried to ascertain what if any responsive documents were being withheld by WellCare from DSS or were obtained from WellCare by DSS but were still being withheld from me, and whether the Department intended to follow up regarding the withheld documents.  Attached is a copy of that e-mail correspondence, from July 3, 2006 to February 26, 2007.  It was not until the February 26, 2007 e-mail message from DSS’s spokesperson, Matthew Barrett, that I learned that DSS was going to continue to withhold from me responsive documents obtained from WellCare claimed by WellCare to be trade secrets, as well as that it would not be pursuing the receipt of other responsive documents which WellCare was withholding from DSS.   According to Mr. Barrett in this February 26th message, in response to my inquiry as to whether there were any remaining responsive documents: “I am only aware of certain ‘clinical criteria’ documents that WellCare produced to the Department in response to your FOIA request, and claimed them as ‘trade secrets’ that should be exempt from disclosure under the FOIA.”    

I am filing this appeal to obtain a complete copy of all documents responsive to my June 26, 2006 request for documents, as clarified in my September 6, 2006 letter to the Department of Social Services.  Thank you for your attention to this matter and for scheduling a hearing as soon as possible regarding this appeal. 







Respectfully yours,







Sheldon V. Toubman







Staff Attorney
Encs. 

cc (w/enc.):

Acting Commissioner Michael Starkowski

Attorney General Richard Blumenthal
Assistant Attorney General Hugh Barber

Robert Diaz, Director of Government Relations, WellCare, Inc.
