NEW HAVEN LEGAL ASSISTANCE ASSOCIATION, INC.

426 STATE STREET

NEW HAVEN, CONNECTICUT  06510-2018

TELEPHONE:  (203) 946-4811

FAX  (203) 498-9271

February 5, 2008

Daniel J. Hilferty, President & CEO
AmeriHealth Mercy Health Plan

100 Stevens Drive

Philadelphia, PA 19113

Re: Request for Proposals for Connecticut’s Medicaid, SCHIP and 
Charter Oak Health Insurance Plans
Dear Mr. Hilferty:

We understand that your organization has expressed some interest in bidding on the joint Request for Proposals (RFP) that the Connecticut Department of Social Services issued on January 3, 2008, covering Medicaid (HUSKY A), SCHIP (HUSKY B) and the Charter Oak Health Insurance Plan.  Although the RFP covers all three programs, the reality is that, based on the Department of Social Services’ (DSS) figures, the vast majority of the recipients covered by the RFP will be enrolled in HUSKY A.  
We are writing to you because we have been involved for many years in advocating on behalf of our low-income clients enrolled in the HUSKY A program, in terms of trying to address access problems under the participating HUSKY A plans and  holding those plans accountable so that the coverage on paper was in fact delivered to our clients.  This has been a very difficult task, and we believe that a large part of this is due to misunderstandings from the beginning about what exactly was required of a Medicaid managed care organization (MCO) under its state contract and state and federal Medicaid laws, which impose special and heightened responsibilities because of the special nature of the Medicaid population.  While our motivating concern is of course for our clients, we also believe that it is in the public interest that your company be fully apprised, before it submits any bids to DSS, about those responsibilities, so it can plan and bid accordingly.  Should you successfully bid, knowing your responsibilities in advance hopefully will also allow you to avoid the protracted litigation and other public conflicts which unfortunately have characterized the HUSKY A program over the last decade, while ensuring better access to health care for our clients.  
By contracting with DSS to administer a HUSKY A plan, you will be taking on the role of a “state actor” under the Medicaid program, and thus become directly subject to federal Medicaid law. See, e.g., Catanzano v. Wing, 103 F.3d 223, 228-30 (2d Cir. 1966); Catanzano v. Dowling, 60 F.3d 113, 118-120 (2d Cir. 1995); Perry v. Chen, 985 F. Supp. 1197, 1201-202 (D. Ariz. 1996); J.K. v. Dillenberg, 836 F. Supp. 694, 698 (D. Ariz. 1993).  For the reasons stated above, we believe it will be helpful to lay out some of these basic obligations, as well as some key state law and contractual obligations, to which you will be committing your company if you successfully bid under the RFP.  
We also include some information about your responsibilities as a successful bidder under Charter Oak, to clarify some of the requirements in the RFP with the commitments under that program which DSS and Governor M. Jodi Rell have made to legislators and the public.  Again, having this information in advance will hopefully avoid conflicts down the road, should you be a successful bidder under this program.
Lastly, we include information about your obligations applicable to all programs, particularly with regard to openness of records for inspection and copying, as requested either by DSS or any member of the public, coverage and medical necessity.  These obligations must, by contract, extend to all of your subcontractors as well.

 
Before laying out these select requirements, we should point out that there is a basic question about whether this RFP can proceed at all as a combined contract for Medicaid and Charter Oak.  We say this because DSS is under a federal statutory obligation to run its Medicaid program in a manner which is in the "best interests of the [Medicaid] recipients." 42 U.S.C. § 1396a(a)(19).  A substantial majority of the Justices of the United States Supreme Court have stated that, if a state significantly burdens Medicaid recipients’ access to care in order to benefit a group of non-Medicaid recipients, this could run afoul of this provision, which is enforceable against states under the Supremacy Clause of the United States Constitution.   See PhRMA v. Walsh, 538 U.S. 644, 664-68, 684-87 (2003).  DSS officials have acknowledged that the reason HUSKY and Charter Oak were linked was concern that, standing alone, the Charter Oak plan would be too risky and therefore not attract any bidders.  Since that linkage is forcing HUSKY recipients to go through two rounds of upheaval in a matter of weeks, a court challenge under § 1396a(a)(19), potentially delaying both the implementation of the Charter Oak program and the contracting with MCOs under HUSKY, is likely.   

Nevertheless, on the assumption that the RFP will proceed jointly for all three programs, we lay out below some of your obligations under the RFP for these programs, on the hope of avoiding misunderstandings going forward. 

OPEN RECORDS AND ACCOUNTABILITY PROVISIONS


As a result of a long history of access to care problems under the HUSKY A program, a clamoring for more information about those problems, and the substantial reluctance of Medicaid managed care organization (MCO) contractors to be accountable to the taxpayers, as well as DSS, Governor Rell has now made it clear that any MCO wishing to contract with the state under any of the three programs must agree to full public accountability.  This means that the quid pro quo of a state contract is a written agreement that the MCO is performing a “governmental function” under Conn. Gen. Stat. §§1-200(11) and 1-218, and thus is directly subject to the Freedom of Information Act (FOIA) for all internal documents which in any way relate to the performance of the MCO’s state contracts under any or all of the three programs. This is provided for in Section M of the Bidder Assurances (#15)(RFP pages 14-16), and Section 3.58 of the PROPOSAL CONTENTS, Part Three (RFP pages 111-12). 

You should understand that some of the documents requested, and which you must produce in response to a request under the FOIA, will concern your non-HUSKY, non-Charter Oak lines of business, to the extent your operations are structured such that any decision-making regarding those other lines is impacted by, or impacts, decision-making in these three Connecticut programs. Thus, depending upon your company’s structure, a request for documents related to your performance of your contract under Connecticut’s HUSKY A program could require you to produce documents related to its commercial lines of business in California.  An example of this might be a request for all documents regarding criteria you use as a screening device only (see discussion below regarding medical necessity determinations) for medical necessity determinations under HUSKY A; if the same criteria are used in commercial plans in California, those California-related documents may also have to be produced.


You should be aware that Connecticut’s FOIA, like most states’ such laws, has a series of exemptions for proprietary and other documents.  However, if DSS receives a FOIA request for MCO documents related to the performance of its state contract(s) and forwards it to your company, as it is required to do under the FOIA, you will not be able to avoid producing any of these documents to DSS (except for attorney-client protected documents). Section M, subsections c and d. (RFP pages 15-16).  Rather, you must produce the document to DSS but mark the pages claimed to be exempt and provide detailed explanations of the basis for the claimed exemption.  

In addition, even if a document is in fact claimed to be exempt, and DSS agrees that the document meets that standard, DSS retains the right to release that document anyway, if it makes a determination that, on balance, it is in the public interest to release the document notwithstanding its proprietary nature. This has long been the interpretation of Connecticut’s Freedom of Information Commission and our Attorney General, see Opinion, Conn. Atty. Gen., No. 80 (November 4, 1980).  That interpretation was recently endorsed by a Connecticut Superior Court, in an unsuccessful court action brought by an MCO subcontractor against DSS.  See McKesson Health Solutions v. Starkowski, Docket No. CV07-4029449, slip opinion, at 10 note 1 (Judicial District of Hartford  July 31, 2007), appeal pending. 
Because of the compelling public policy in the state agency retaining this discretion, the RFP notes, in Section 3.58.a. (RFP page 111), that “[t]he final administrative authority to release or exempt any or all materials so identified by the MCO or the subcontractor rests with the Department.” This applies not only to the MCOs themselves, but to any internal documents of the MCOs’ subcontractors which are responsive to a request under the FOIA.  This discretion also extends to bid documents submitted in response to the RFP, under Bidder Assurances, Section 17 (RFP page 16)(“[w]hile bidders may claim propriety exemptions, any decision to release information subject to a FOIA request shall remain with the State”). This discretion has been exercised by DSS in the past with respect to MCO documents claimed to be proprietary-- for example, provider rates and medical necessity guidelines.      

Apart from requests under the FOIA, the MCOs under the RFP agree to extensive affirmative reporting requirements under all three programs.  This includes reporting on utilization of inpatient care, preventive care, prior authorization outcomes, maternal, prenatal care, and child health, EPSDT/well-child services (see below), grievances and appeals, complaints, transportation service data, and complete encounter data.  RFP Section 3.34 (RFP pages 90-93). 

Finally, a successful bidder is required to open its facilities and books (financial and otherwise) to review and copying by state officials at any time during the course of the contract.  Sections 3.51, 3.52 and 3.53 (RFP pages 107-109).  In the case of any “audit or investigation” as defined by DSS, the obligation is to allow DSS officials unfettered access “to all the MCO’s materials and information pertinent to the services provided under this contract, at any time, until the expiration of three (3) years from the completion date of this contract as extended.” Section 3.52.e.  This includes the copying of any documents. Id. at § 3.52.f.  
COVERAGE REQUIREMENTS 
The HUSKY A (Medicaid) program is unlike any commercial product in terms of coverage.  For the 70% or so of enrollees who are under 21, there can be no coverage limitations whatsoever: if the services are medically necessary and appropriate for the requesting individual, they must be covered regardless of any limitations that might be applicable to adults.  The courts have consistently held that under the EDSDT requirements of 42 U.S.C. § 1396d(r) , incorporated into the RFP at pages 31, 61 and Appendix A page 10 (g. EPSDT Special Services), no amount, duration, scope, frequency, intensity or other limitations, which might be applicable to adults, may be applied—i.e., if the services are needed by an under-21 enrollee, they must be provided.    
Even for adults, limitations on the scope of benefits have consistently been stuck down as violative of the federal requirements that the state agency employ “reasonable standards” in the determination of the extent of services under the Medicaid plan, 42 U.S.C. § 1396a(a)(17).  This is further clarified in federal regulations, referenced or incorporated in the RFP at Sections 3.01.b. and 3.38.b. (pages 39 and 99), requiring that the services provided be sufficient in amount, duration and scope reasonably to achieve the purpose of the particular type of services, see 42 C.F.R. § 440.230(b), and prohibiting discrimination based on medical diagnosis, type of illness or medical condition, see 42 C.F.R. § 440.230(c). 
In Beal v. Doe, 432 U.S. 438, 444 (1977), the United States Supreme Court elucidated these requirements. While holding that states are not required to cover medically unnecessary services within a covered category of Medicaid services, the Court noted that "serious statutory questions might be presented if a State Medicaid plan excluded necessary medical treatment from its coverage." 

Since Beal, at least four Circuit Courts of Appeal have held that a state's failure to provide Medicaid coverage for non-experimental medically necessary services, within a mandatory or optional Medicaid category, is per se unreasonable as inconsistent with the purposes and objectives of the federal Medicaid Act.  See Hern v. Beye, 57 F.3d 906, 911 (10th Cir.), cert. denied, 116 S.Ct. 569 (1995); Dexter v. Kirschner, 984 F.2d 979, 983 (9th Cir. 1992); Sherman v. Lankford, 451 F.3d 496 (8th Cir. 2006)(durable medical equipment); Weaver v. Reagan, 886 F.2d 194, 198 (8th Cir. 1989)(AZT treatment for AIDS); Meyers v. Reagan, 776 F.2d 241, 243-44 (8th Cir. 1985)(augmentative communication device); Rush v. Parham, 625 F.2d 1150, 1156-57, 1157 n.12 (5th Cir. 1980)(sex reassignment surgery if non-experimental); Pinneke v. Preisser, 623 F.2d 546, 548 n.2 and 549 (8th Cir. 1980)(sex reassignment surgery).  See also White v. Beal, 555 F.2d 1146, 1151-52 (3d Cir. 1977)(invalidating limitation of optional eyeglass coverage to recipients with eye diseases). 

The lower federal courts and state courts which have addressed the issue also have uniformly adopted this rule for the Medicaid program.  See, e.g., Estaban v. Cook, 77 F. Supp. 1256 (S.D. Fla. 1999)(invalidating $582 per wheelchair cap as effectively denying access to medical necessary medical equipment); Hunter v. Chiles, 944 F. Supp. 914, 919, 922 (S.D.Fla. 1996)("[o]nce a state chooses to cover one of the optional services which could possibly provide Medicaid funding for augmentative communication devices, that state is required to provide [them]," where medically necessary); Visser v. Taylor, 756 F. Supp. 501, 507 (D. Kan. 1990) (expensive psychiatric medication needed by the minority of schizophrenics who cannot tolerate standard medication); Vogel v. Perales, [1983-2 Transfer Binder] Medicare and Medicaid Guide (CCH), Para. 32,878, at 9401 (S.D.N.Y. May 11, 1983)(list of prescription drugs); Simpson v. Wilson, 480 F. Supp. 97, 101 (D. Vt. 1979)(treatment to correct visual refractive error); Cushion v. Department of Path, 174 Vt. 475 (2002)(coverage for partial dentures); McCoy v. Idaho Dept. of Health & Welfare, 127 Idaho 792, 907 P.2d 110, 112-13 (1995)(medically-necessary surgery to treat obesity); Morgan v. Idaho Dept. of Health and Welfare, 120 Idaho 6, 813 P.2d 345 (1991)(weight reduction program to prevent blindness from rare brain condition); Jeneski v. Myers, 209 Cal. Rptr. 178, 189, 163 Cal. App. 3d 18 (Ct. App. 1984), hearing denied (1985)(list of prescription drugs).

All of these requirements fully apply to Medicaid programs contracted under MCOs.  Thus, the RFP states that the benefits provided under the Medicaid managed care plans must be “identical” to the goods and services under DSS’ fee for service Medicaid program. Section 3.01.c. (page 39); Appendix A, page 1.
DSS has chosen to apply these strict standards for adults to Charter Oak as well. Section 3.01.b. (RFP page 39).  This means that the normal discretion to draw up coverage rules will be sharply circumscribed in accordance with the Medicaid regulations and case law above.  (The “application of the Medicaid program rules to the Charter Oak program” was cited by a Connecticut-based MCO as one of the reasons it has declined to bid in response to the RFP.)  
Finally, we note that there is an error in the RFP regarding durable medical equipment.  Although it states on page 143 that there is a $2,000 annual maximum for such equipment, that limit has been increased by DSS Commissioner Michael Starkowski to $4,000.  The same page of the RFP also erroneously refers to a $2500 annual drug maximum; this has been increased to $7500.  These increases have been correctly stated in Appendix C of the RFP. 
MEDICAL NECESSITY AND MEDICAL APPROPRIATENESS

1. Medical Necessity

Of course, you have no obligation to provide covered services to an individual who has no medical need for them.   But here again, the standards for medical necessity are very broad, substantially beyond what exists in commercial contracts you may be familiar with.  The DSS definition of medical necessity, which, per Sections 3 and 3.01.d. of the RFP (page 39), is binding on all MCOs contracting with it under HUSKY A, HUSKY B or Charter Oak, is:

“Health care provided to correct or diminish the adverse effects of a medical condition or mental illness; to assist an individual in attaining or maintaining an optimal level of health, to diagnose a condition or prevent a medical condition from occurring.”

Of particular note in this definition is the inability to avoiding paying for a treatment which merely maintains someone as they are, e.g. custodial care.  It also includes treatment which will never cure someone but simply ease the effects of their medical condition.  It even covers treatment which will slow but not stop a deterioration of a medical condition in an enrollee.
In the past, MCOs have received or been threatened with hefty fines for not applying these standards. When one MCO was caught using private criteria as the basis for denying treatment, DSS sanctioned it $50,000 for violating its contract. See DSS Bulletin 00-08 (July 1, 2000)(binding on MCOs per RFP Appendix A, page 1)(attached). 

The RFP makes clear that while an MCO may use such private criteria as a guide or screen, it may not deny a request for lack of medical necessity unless the requested service does not meet the above DSS definition of medical necessity.  Section 3.01 (RFP page 39).  Thus, while private guidelines may be used to expeditiously approve a request for treatment, they may not be used to deny a request.  In addition, apart from obligations under the FOIA, “[t]he MCO shall disseminate the guidelines to affected providers and to Members, upon request.” Section 3.01.d (RFP page 39). 
2. Medical Appropriateness

As with the DSS definition of medical necessity, the MCO must apply the DSS definition of medical appropriateness in every case, and for all three programs.  Medical appropriateness is defined as:

  “Health care that is provided in a timely manner and meets professionally recognized standards of acceptable medical care; is delivered in the appropriate medical setting; and is the least costly of multiple, equally-effective alternative treatments or diagnostic modalities.”

What is particularly significant here is that, under this RFP, for all three programs, it is never permissible to deny a request for treatment on cost-effectiveness grounds.  Cost may not be considered at all unless an alternative, less costly treatment is “equally-effective.”  If it is somewhat effective but not as effective, or it is effective but has additional side effects, or it is almost as effective but not equally effective, then the less costly alternative may not be substituted.  Again, this is probably substantially more restrictive than the commercial insurance contracts you may be used to.     
The medical necessity and medical appropriateness definitions must also be applied by all subcontractors used by the MCO. Section 3.01.d and 3.38.c. (RFP pages 39 and 99).   In fact, the RFP provides that no subcontract can act to terminate the MCO’s legal liability under any provision of its DSS contract. Section 3.38.a. (RFP page 99).   
MEDICAID DUE PROCESS REQUIREMENTS, INCLUDING THE RIGHT TO WRITTEN NOTICE AND AID PENDING A HEARING
The due process standards governing the HUSKY A program are based on strict constitutional requirements under the Due Process Clause of the Fourteenth Amendment, as set forth in Goldberg v. Kelly, 397 U.S. 254 (1970), and later cases, which have been codified in federal Medicaid regulations, at 42 C.F.R. § 431.200, et. seq.  

The situations where a formal written notice with information about appeal rights must be provided are broad.  Besides denials, terminations, reductions and suspensions, for every category of service, such notice is needed whenever a service is denied in whole or in part, or if the MCO “approves a good or service that is not the same type, amount, duration, frequency or intensity as that requested by the provider, consistent with current DEPARTMENT policy.”  Section 4.04.a.b. and g. (RFP pages 117-18).  This means that, in the common managed care situation where a provider requests a certain type, amount, frequency or intensity of service, and the MCO approves the request but conditions it upon the provider accepting a different type, amount, frequency or intensity of service, written notice of this, including immediate appeal rights, must be issued that day to the enrollee.  See Ladd v. Thomas, 962 F. Supp. 284, 291-93 (D. Conn. 1997).  See also DSS Bulletin MS 00-08 (attached).  This applies even if the doctor has accepted this change in the request, after being told that the original request cannot be approved.  This obligation also applies to oral requests for services, as to which the MCO orally approves some but not all of the services, or approves a different type of service. See Ladd, 962 F. Supp. at 293-94.

Also, written notice must be provided even when there is no denial by the MCO itself, but an individual enrollee is unable to get a primary care provider or a particular type of specialist to see him or her because of an inadequate provider network.  Sections 3.14 and  4.04.a.5 and f. (RFP pages 53-55, 117). The written notice obligations also extend to the denial of services which are “non-contract services,” in other words, an exclusion from the contract is not a basis for failing to issue a written notice on the day of such a denial.  Section 4.04.b. (RFP page 117).  

Besides the notice requirements, the hearing requirements involve obligations unique to Medicaid.  For example, if services are already being provided and the MCO proposes to terminate, reduce or suspend those services, it must not only issue a written notice at least ten days in advance of the intended termination date, but must continue to provide the same level of services until a hearing is held and a decision issued, as long as a hearing is requested by the termination date. Section 4.04.i, k.14. and l.1. See 42 C.F.R. § 431.230.  There are a few narrow circumstances in which such advance notice is not required, and for which notice on the date of the termination, reduction or suspension is acceptable. Section 4.04.m (RFP page 120), citing 42 CFR § 431.213.  One of those situations is where the provider agrees with the MCO’s suggested action, but even then notice must be issued on the date of the action.  42 C.F.R. § 431.213(f).  Even when an exception to the advance notice requirement applies, and notice may be issued on the date of the termination, reduction or suspension, full benefits must be restored and provided pending a hearing decision if the individual nevertheless requests a hearing within ten days of the termination, reduction or suspension date. Section 4.04.m (RFP page 120), see Granato v. Bane, 74 F.3d 406 (2d Cir. 1996).

If a hearing does go forward, the MCO must produce a proposed hearing summary seven business days before the date of the scheduled hearing, for review by DSS.  Section 4.04.r. (RFP page 124).  The hearing summary must explain the legal and factual basis for the decision, and the final version must be sent out to the individual five business days before the hearing, so that the individual (or his or her attorney) can be prepared to represent him or herself at the hearing. Id. 
           SPECIAL REQUIREMENTS UNDER CHARTER OAK
1. Insurance Mandates

Although it is not clear in the RFP, Commissioner Starkowski stated at a Legislative Informational Forum on December 5, 2007 that all of the “quality of care” insurance mandates in state insurance law apply to Charter Oak, with the exception of mental health parity.  (Although mental health services will not be the responsibility of the MCOs, there is an effort to require DSS to reverse position on this issue and provide full mental health parity prior to implementation.)  There are over 40 such mandates. However, many of them apply to children so are not applicable.   One of the most important mandates is the right to an independent appeal, as set forth in Conn. Gen. Stat. § 38a-478n. The other applicable ones include:
· Coverage for diabetes testing and treatment, as well as outpatient self-management training, Conn. Gen. Stat. §§ 38a-492d, 492e, 518d, 518e;

· Coverage for prostate cancer screening, Conn. Gen. Stat. §§ 38a-492g, 518g; 

· Coverage for Lyme disease treatments, Conn. Gen. Stat. §§ 38a-492h, 518h;

· Coverage for pain management, Conn. Gen. Stat. §§ 38a-492i, 518i;

· Coverage of ostomy supplies, Conn. Gen. Stat. §§ 38a-492j, 518j; 

· Coverage of colorectal cancer screening, Conn. Gen. Stat. §§ 38a-492k, 518k;

· Coverage of mammography and breast ultrasound, mastectomy care, and mandatory coverage of breast cancer survivors, Conn. Gen. Stat. §§ 38a-503, 503a, 503d, 530, 530a, 530d;

· Mandatory coverage for maternity care, Conn. Gen. Stat. §§ 38a-503c, 530c;

· Coverage for prescription contraceptives, Conn. Gen. Stat. §§ 38a-503e, 530e;

· Coverage for infertility diagnosis and treatment, Conn. Gen. Stat. §§ 38a-509, 536;

· Coverage for medical complications of alcoholism, Conn. Gen. Stat. § 38a-533;

· Coverage for treatment of tumors and leukemia, reconstructive surgery, prosthesis, chemotherapy, and wigs, Conn. Gen. Stat. §§ 38a-504, 542;

· Coverage for craniofacial disorders, Conn. Gen. Stat. § 38a-490c;

· Coverage for hypodermic needles and syringes, Conn. Gen. Stat. §§ 38a-492a, 518a;

· Coverage for modified food products, Conn. Gen. Stat. § 38a-518c.

Please note that in some cases these mandates will trump the otherwise applicable cost-sharing provisions of the Charter Oak plan. For example, Conn. Gen. Stat. §§ 38a-511, 550 provides that co-pays for MRIs and CT scans are capped at $75 per exam and $375 per year.  Per Commissioner Starkowski’s commitment to following all of the quality of care insurance mandates (except mental health parity), this will supersede the provision in the RFP stating that the MCO would charge a 20% co-pay.  

2. Obligation to coordinate with DSS regarding “carved out” benefits for copayments and deductibles
As you know, pharmacy and behavioral health are both carved out of the MCOs’ responsibilities under all three programs.  However, MCOs will still have responsibilities with respect to those benefits, particularly in terms of the tracking of all payments made by enrollees and the calculation of whether copay and deductible requirements have been met, for both Charter Oak and HUSKY B.  Section 5.16 (RFP pages 137-39).  This includes coordinating with DSS on pharmacy claims data for all Charter Oak enrollees.  Section 5.23 (RFP pages 145-46).
CONCLUSION
We hope that all of this information will allow you to avoid surprises, while ensuring that our clients have prompt access to all covered services set forth in the RFP, should you become a successful bidder.  You may contact us if you have any questions. However, because our clients’ interests are likely adverse to those of your company, we urge you to consult with your counsel if there are concerns about anything stated herein. You should of course also contact Commissioner Michael Starkowski for confirmation of any of the requirements set forth in this letter.  







Sincerely yours,
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cc: Commissioner Michael Starkowski

     Attorney General Richard Blumenthal 
     Christopher Drumm, AmeriHealth VP for Government & External Affairs 
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