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DECISION ON OBJECTIONS
Statement of the Case

RAYMOND P. GREEN, Administrative Law Judge, | heard this case in Hartford, CT in
January 15, 16, 17, 23, 24, 28 and 29, 2008.

The Petition in this case was filed by the Union on September 28, 2007. Pursuantto a
Decision and Direction of Election issued aon Qctaber 24, 2007, an election was conducted on
November 24, 2007. Of approximately 2,629 eligible voters, 1,289 voted for the Petitioner, 852
voted against union representation and 36 ballots were challenged. {About 472 people did not
vote). As the challenges were insufficient to affect the results of the election, a majority of the
valid votes counted were in favor of the Union. The bargaining/voting unit is:

All fuli-time and regular part-time licensed dealers employed by the Employer at its
Connecticut Casino, including poker dealers, table game dealers, and dual rate
dealers; but excluding all other employees, office clerical employees, and guards,
professional employees and supervisors as defined in the Act.

On December 3, 2007, the Employer filed Objections to the election and on December
21, 2007, the Regional Director issued a Supplemental Declsion on QObjections and Notice of
Hearing. On January 16, 2008, the Board issued an Order rejecting the Employer's appeal of
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those objections that had been overruled by the Regional I_:)inac:’u:»lr.1 I‘n pertinent part, Lhe
Director overruled Objections 1 and 4 and sent the remaining Objection o a hearing.

The remaining objections are as follows:

Obijection No. 2 , ' .
The Empioyer alleges that ballots were available only in English despite the fact that

numerous employees spoke other languages.

Objection No. 3 _ . _
The Employer alieges that the Board's official notices were available only in English and

traditional Chinese.

QObisection No. &5 N ‘ .
The Employer alleges that the wording on the translated official notice did not comply

with Board policy and procedure,

Objection No. 6 ‘ . . .
The Employer alleges that agents of the petitioner interfered with the election by making

it known that they were keeping lists of the names and badge numbers of gligible voters,
whether they voted and how they voted.

QObjection No. 7 . .
The Employer alleges that Petitioner’s agents interfered with the slection by making an

election speech to a massed assembly of employees within 24 hours before the scheduled time
for the election.

Objection No. 8 )
The Employer alleges that the Petitioner's agents interfered with the election by

engaging in a pattern of harassmernit, threats and intimidations for the purpose of suppressing
voter turnout of those who opposed unionization.

Objection No. 9
The Employer alleges that the Petitioner's agents interfered with the election by

threatening eligible voters that the Union would obtain the discharge of employees who did not
vote for or support the Union.

Ohjaction No. 10

1 It is noted that the Employer contended in the underlying representation case hearing that the Board
does not have jurisdiction over the Mashantucket Pequot Tribe or its wholly owned gaming enterprise.
The Regional Director concluded that the Board properly exercised jurisdiction in this matter pursuant to
the Board's Decision in San Manuel Indian Bingo & Casino, 341 NLRB 1055 (2004} enfd. 475 F.3d 1306
(D.C. Cir. 2007). As noted, the Board rejected the Employer's Exceptions to the Regional Director's
Diecision and Direction and Election. The jurigdictional issue, is therefore not before me.

2 Objection No. 1 simply reasserted tha Employer's contention that the Board lacks jurisdiction in this
matter. Objection No. 4 asserted that because the Petitioner was identified on the ballot only as “UAW",
this did not comport with the Representation Case Handling Manual because the ballot failed to list the
Petitioner's full name. The Regional Director concluded that there was no evidence to suggest that the
voters were confused as to the identity of the Petitioner and he therefore overruled this Objection.
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The Employer alleges that the Petitioner's agents interfered ‘vyith the election by
harassing and tidiculing sligible voters who did not support unicnization.

Obijection No. 11 _ _ _ -
The Employer alleges that the Petitioner's agents interfered with the election by threats

of bodily harm to employees who expressed opposition to the Union.

Objection No. 11 3 ‘
The Employer alleges that by the above and other acts the Petitioner has engaged in

conduct warranting the setting aside of the election.

On the entire record, including my observation of the demeanor of the witnesses, and
after considering the briefs filed, | make the following a

Findings and Conclusions
I. General Principles

In this proceeding it is the Employer that has the burden of proof with respect to (a)
showing that certain specific conduct by union agems, or in some cases, other persons, had an
undue and adverse impact on the slection and (b) that the conduct ocecurred within the time
period from the date that the Petition was filed until the date that the election was held. /deal
Electric Mfg. Co., 134 NLRB 1275 (1981).

Further, to balance the interests of insuring that employees have a fair chance to
express their choice with the requirement that elections have at least a reasonable degree of
finality, the Board has explicated a set of standards by which to judge whether conduct, {by
either party), will be sufficient to set aside an election. In Taylor Wharton Harsco Corp., 336
NLRB 157, 158 (2001), the Board stated:

[T]he proper test for evaluating conduct of a party is an objective one- whether
it has “tendency to interfere with the employess’ freedom of choice.”
Cambridge Tool Mfg., 316 NLRB 716 (1995). In determining whether a party's
misconduct has the tendency to interfere with employees’ freedom of choice,
the Board coneiders: (1) the number of incidents; (2) the severity of the
incidents and whether they were likely to cause fear among the employees in
the bargaining unit; (3) the number of employses in the bargaining unit
subjected to the misconduct; (4) the proximity of the misconduct to the
election; (5) the degree to which the misconduct persists in the minds of the
bargaining unit employees; (6) the extent of dissemination of the misconduct
by the opposing party to cancel out the effects of the original misconduct; (8)
the closeness of the final vote; and (9) the degree to which the misconduct
?an be attributed to the party. See, e.g. Avis Rent-a-Car, 280 NLRB 580, 581
1986).

~ As some of the conduct was allegedly done by pro-union employees, there is an issue
as to whether those person should be construed as agents so that their conduct may legally be
attributable to the Union. Ordinarily, employees, whether supporters of a union or supporters of

3 The parties essentially agreed to correct certain errors in the transcript, A list of corrections is
attached hereto as an Appendix.
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an Employer, are nct considered to be agents of sither party. Indeed, if we were to hold that
either an Employer or a Union is liable for all the acts of their employee supporters, there would
be less likelihood that we would ever get to a final result in many elsctions,

Generally, the Board applies the common law principles of Agency including principles of
apparent and actual authority in determining responsibility for misconduct. Fieldcrest Cannon,
Inc., 318 NLRB 470 (1995). See also Culinary Foods, Inc., 325 NLRB No. 115 (1998).

| note, however, that there can be certain very limited situations where the actions of
third parties, (including employees), may be sufficient to set aside an election. But in those
situations the proven conduct has to be so serious as to make a fair election impossible.
Westwood Horizons Hotel, 270 NLRB 802 (1984); U.S. Elecirical Motors, 261 NLRB 1343
(1982); Phosnix Mechanical, 303 NLRB 888 (1991); and O'Brien Memorial, 310 NLRB 943
(1993). See also Duralam, Inc., 284 NLRB 1419 (1967).

In Larnar Advertising of Jonesville, 340 NLRB 979, 880 (2003), the Board discussed the
standard to be used when acts are committed by persons who are not union agents. This would
include pro-union employees as well as third parties, The Board stated.

in Westwood Morizons Hotel, supra, the Board set forth the following factors to
be considered in assessing the seriousness of a third party threat: (1) the
nature of the threat itself; (2) whether the threat encompassed the entire
bargaining unit; (3) whether reports of the threat were disseminated widely
within the unit; (4) whether the parson making the threat was capable of
carrying it out, and whether it is likely that the employees acted in fear of his
capability of carrying out the threat; and (5) whether the threat was
rejuvenated at or near the time of the election.

With respect to conduct by employees, there are therefore two questions. Are certain
employees agents of the Union by virtue of their status and authorized behavior as members of
the Union's employee organizing comimitiee? 4 And if not agents, is their conduct, if proven by a
preponderance of the evidence, sufiiciently egregious to warrant concluding that the election
should be set aside because their actions made a fair election impossible?

. Objection Nos. 2,3and 5
The Translation Issue

In these objections, the Employer contends (a) that the Regional Office of the NLAB
erred by failing to translate the notice of election into traditional and simplified Chinese, (b) that
notwithsianding the issuance of the notice in English and traditional Chinese, the Regional
Ofiice failed to have the ballots transiated into traditional or simplified Chinese and (¢) that the
notice of election that was translated into traditional Chinese contained errars. In the last

4The organizing committee had 105 employees on it and these people were self selected. Anyone
who wanted to join could become a member. They solicited union autharization cards from other
employees. They also helped distribute literature. On occasion, they gave interviews to the media after
ha.fwmg .thir commentis reviewead by union staff members. In addition, many were assigned to go in teams
with union agents to visit employsas’ homes to solicit support. Of the 105 employees on the organizing
committee thee_re were 10 about whom there was some testimony. These were Peter Beck, Judy
Colecchi, David Duval, William E. Lockwood, Dolly Puskas, Josef Chipman, Laureen DeMarchi, Mary
Johnson Donald MacPhea and Billy Shea.
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respect, the Employer claimed at the opening of the hearing that the notice of election that was
translated into traditional Chinese did not notify the employees (a) that the balloting \n_:ouldlbe
secret and (b) that it described the unit incorrectly as being the employess of the casinos In
Gonnecticut and not the employees of the Foxwoods Casino.

The Board's casehandling manual, (which in only meant to provide guidance and not
binding rules) & states at Section 11315.1:

The use of foreign languages may be required in Board elections. As detailed in
Sec. 11315.2 notices of election, including side panels and/or center panals
and/or ballots in languages other than English, may be provided in addition to
English notices, where the need is shown in appropriate circumstances....
Because the preparation of foreign language notices may be extremely costly
and may delay the election, the Regional Director should carefully evaluate
request for such notices. In deciding whether to provide translated notices
and/or ballots, the Regional Director may consider the following factors: (a) the
portion of the voting group which speaks a foreign language an does not read
English, (b) the number of foreign language translations that would be required to
accommodate these voters, (c) whether written communication between the
employer and these employees is in English or their native language. (The mere
fact that employees may communicate among themselves in a language other
than Engiish is insufficient to demonstrate that they do not understand written
English.).

And at Section 11315.2, the Representation Case Handling Manuai goes on to state:

The transiated notices of election, (center panels as well as side panels),
may be provided, as in paragraph (b) above, while English only ballots are
provided to the voters at the election. In this case, the ballot appears on the
notice of election, translated intd the foreign language with the following
notation above it. “The sample ballot reproduced in this notice appears in the
[the foreign language] and is a translation of the baliot you wilt receive in the
election. However the ballot you receive in the election will be printed in
English.”

_ In Superior Truss & Panel, Inc. 334 NLRB 916 (2001), the Board adopted the Hearing
Officer's Report on Objection in which he stated;

The Board has made it clear that it has no policy requiring the use of ballots in
multiple languages. Northwest Products, Inc., 226 NLRB 653 (1976); FPrecise
Castings, 294 NLRB 1164 (1989) enfd, 915 F.2d 1160 (7" Cir. 1990), cert.
denied 499 .S, 959 (1991).... '

Pursuant to Precise Castings, supra, and the Casehandling Manual, there is no
uniform policy mandating that every Region of the NLRB use foreign language
ballots. To the contrary, the Board and the court held in Precise Castings, noting
that Region 13 never uses bilingual ballots, that nothing in the Act prevents the
Board from giving the Regions discretion in matters of this kind. Precise
Castings, supra at 1164, Therefore, the Employer's argument addressing other

S See Superior Industries, 289 NLAB 834 fn. 13 (1988).
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Regions use of foreign language ballots is simply irrelevant. Region 13 is within
ite discretion to use English-only ballots, and this decision has been upheld by
the Board and the courts.

The Seventh Circuit Gourt of Appeals has explicitly affirmed the Board helding
that there is no obligation to print baliots in all of the languages that are used in the
workplace. NLRB v. Precise Castings, Inc., 915 F.2d 1160 (7" Cir. 1990). The Court,
discussing its difference of opinien from an eatlier 5" Circuit case, stated:
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Only a multilingual ballot assures the “laboratory conditions” necessary to
effective choice, Precise Castings submits, with support from Marrioft In-Flight
Services v. NLAB, 417 F.2d 563 (5" Cir. 1969. Contra NLRB v. Lowall
Currugoated Container Corp., 431 F.2d 1196 (1% Cir. 1970).

The fifth circuit found two defects in the use of English ballots when a ihird of
the voters were literate only in Spanish. First, the court believed, the glection -
departed from the Board's policy of using bilingual ballots; second, the court
thought that elections using ballots printed in a language employees cannot
understand are unfair... The first of these need not detain us. Since Marriott
the Board has made it clear that it has no policy regarding the use of ballots in
multiple languages. Northwest Products, Ine., 226 NLRB 653 (1976). The last
vestige of that policy, if the Board ever had one (it denied having one at the
time of Marriott and Lowell concluded that it had none), was a statement in the
General Counsel's practice manual that if a regional director deerns election
notices in multiple languages appropriate, the director also should print bailots
in those languages... The current version of the Manual... changes this to: “If
a foreign language notice is used that language may aiso be used on the
ballot.” ‘

Marriot’s second and principal conclusion is that when many voters have “no
access to ballots in a language [they] can understand [the election] necessarily
falls below the minimum laboratory standards of fairness.... [i}t would be
whimasical to establish meticulous safeguards against coercion, misinformation
and corruption if a sizeable portion of the electorate, though untrammeled.in its
choice, does not know how to exercise it.” 417 F.2d at 567 (footnotes omitted).
When the fifth circuit wrote this in 1969, the Board required elections to take
place in “laboratory conditions,” free from the distortions common in political
contests....This doctrine was based in part on a belief that labor elections
should be “better” than political ones, and in part on a belief that employees
were easily misled and incapable of expression their true choice except in
“laboratory conditions.” Since 1969 there has been a revolution in the Board's
thought. Partly in response to research showing that employees were
considerably more capable and threats or propaganda less effective than the
Board had believed... the Board overruled Hollywood Ceramics. .. overruled
General Knit of California, inc., 239 NLRB 619 (1978).... Today the Board is
much more likely than in 1969 to believe that employees can fend for
themselves. It has pulled the rug out from under Marrioit. The Board no longer
establishes “meticulous safeguards” for slections, so it cannot be “whimsical” to
assume that employees can cast accurate votes despite the fact that the ballot
is in English. Questionable, perhaps; whimsical no.
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Making labor elections more like political elections is among the Board's
legitimate choices. And most ballots in political elections are in. English. True, the
voting Rights Act has, since an amendmant in 1975 ... required covered
jurisdictions to offer ballots in languages used by 5% of the populace, if those
groups are below the national norm in literacy. in the main, however, persons
who not speak English must learn from other sources how to cast an effactive

vote...

On the day of the election, Foxwoods employed in excess of 10,000 employees, of
which approximately 2,629 were eligible voters. Of this lattar number, there were about 446
dealers with Chinese surmames who were born in Mainland China, Hong Kong, or Taiwan and
who spoke one or more of a number of Chinese dialects as their original language. ©

Further, all of these people would have lsarnad either traditional or simplified Chinese as
their first written language. In this regard, although there are numerous spoken dialects in
China, (some of which are quite distinct from each other), there had been up until the 19505
only one utilized written language, which was calied Mandarin Chingse. 7 In the early 1950s
the Chinese government mandated the creation and thereatter the use of a simplified version of
the traditional Chinese written language. This, essentially involved reducing the number of
strokes found in some, (but nat all), of the characters used as words, 8 Thus, after the 1950s,
people who received their schooling in Mainland China were taught simplified written Chinese
and those who grew up in Hong Kong and Taiwan were taught traditional written Chinese.

Because the simplified version of Chinese was created and based on the original
traditional version of written Mandarin Chinese, the two are closely related and from the
testimony in this cass, it seems that if one was taught one version, the other version c¢an be
iearned fairly easily without instruction. These are not two separate written languages and from
the testimony of the experts presented by the parties in this case, although there are about
60,000 characters in written Chinese, all but 3,000 are shared by both versions of writien
Chinese. (For our purposes, there is no such thing as a written version of Cantonese). For
example, the Employer's Chinese language expert, made a translation of the ballot into
traditional and simplified Chinese. Comparing the two versions, each of which had 143
characters, there were only 33 charactars that were different, whereas all the rest were
identical. And even among the differences, many in the simplified version were very similar to
the characters that were written in traditional Chinese.

The Regional Director issued a Decision and Direction of Election on October 24, 2007.
On October 31, 2007, the Empioyer’s counsel sent to the Regional Office a list of the

names anr.! addresses of the people in the bargaining unit who were employed as of the payroll
period ending October 20, 2007, On the same date, Foxwoods sent a letter to the prospective

& Joint Exhibit 14 is a list of containing the names of 446 dealers whom the parties agree were
Chinese speakers. In addition, there are dealers who speak Spanish, Porfuguese, Farsi, Vietnamese,
Filiping, and Creole.

7 It appears that there have been, in the past, a few unsuccessful atternpts to invent written versions
of some of the Chinese dialects. But for all practical purposes, there has historically been only one widely
used written language in China and that was a written version of Mandarin.

8 In written Chinese, sach character represents a word. It is not like an alphabet or a system where
e_ach written character represents a syllable. Since each character in Chinese can represent a number of
different words, two characters are often used together to make the meaning precise.
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voters, translated into a variety of languages including Chiness, explaining that they were
obligated to furnish the Regional Office a list of their names and addresses.

By letter dated November 1, 2007, the Employer's counsel suggested that the election

| be held in the Sunset Ballroom and that the languages to be used in the election be English,

Spanish, Creole, Mandarin and Cantonese. (As noted above, there is no such thing as writien
Cantonese). On that same date, the Employer submitted via e-mails, two exgmples of
Foxwoods communications to empioyees that had been translated into Spanish, Creole,
Traditional Chinese and Simplified Chinese.

At some peint after Novemnber 1, the Union's representative Julie Kushner was notified
of the Employer’s request for iranslations. She testified that she was aware that thgre was a
fairly large population of Chinese dealers whose first language was Chinese. She mfo_rmed the
Region that she was neutral about having the notices and/or ballots translated into Chinese, but
was concerned that if there were a lot of different languages used this might be more confusing
to the voters. She further told the Board agent that she understood that in order to become a
licensed dealer all employees had to understand English and that English was the only
language allowed during work.

By letter dated November 13, the Regional Director notified that parties that the slection
would be held on November 24 in the Sunset Ballroom. He also stated:

With regard to the Employer’s suggestion that the languages used in the election
include Spanish, Creole and Chinese, the Employer has proffered no evidence
that any unit employees are unable to read or converse in English. Accordingly,
the ballots will be in English only. However the Notice of Election will be printed
in Chinese as well as English.

By letter dated November 14, 2007, the Region sent copies of the Official Notice of
Election. There was one version in English and one version in traditional Chinese, However,
on the Chinese version of the notice of election, the sample ballot contained in the middle panel,
was not transiated and was still in English. With respect to the Chinese version of the Official
Notice, the credited tastimony is that the translation into Chinese made it very clear that this was
to be a secret baliot election and that the voting unit was to be the dealers who were employed
by the Casino. (8inguiar and not plural).

The Employer sent an e-mail to the Region on November 20, 2007 at 12:02 p.m. This
stated infar alig; ‘

- The Nation has received the NLRB Notices sent by your office. In addition to the
continuing objection, expressed repeatedly to you and the Regional Director,
regarding the failure to provide notices In Mandarin and Canton Chinese and the
fallure to include the Chinese languages on the ballots themselves, the employer
notes that the sample ballots list the labor organization only as “UAW....

In a second e-mail sent to the Region on November 20, 2007 at 1:31 p.m., the
Employer's counsel stated;

One additional point just to make sure that the Nation’s objections are clear. In
addition to the objection to the objections to the languages on the actual
ballots, the Nation continues to object to the sample ballot being in English
only, especially on the Chinese Notice.
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On November 21, 2007, the Regional office responded to the Employer's November 20
e-mails as follows:

With regard to your reference to our alleged “ailure to provide notices in
Mandatin and Cantonese Chinese,” | note initially that on November 14, 2007,
both you and your client were sent Notices of Election in English and in
Mandarin Chinese. With regard to your request for Notices in “Canton
Chinese," as | previously informed you, it is my understanding that there is only
one form of written Chinese, commenly referred to as Mandarin Chinese.
Although there is a Cantonese dialect, a distinct written form of that dialect
does not exist. In this regard, at no time have you ever advised the Regional
office that this information was incorrect. With regard to the Regicn’s degision
not to include “Chinese languages” onh the ballots... the Employer has proffered
no evidence that any of the unit employees are unable to read or converse in
English. In this regard, it is the Region’s understanding, uncontradicted by the
Employer that all of its dealers, including those of Ghinese ancestry, operate
gaming tables that are not restricted to Chinese speakers and are required to
apply for Connecticut State Gaming Licenses which are only conducted in
English.” :

Having received the English and Chinese election notices on November 14 or 15,
neither the Employer nor the Union raised any issues regarding the accuracy of the Chinese
translation at any time before the election. In this regard, | note that both parties had access
and utilized Chinese translators during the period up through the election to convey their
messages to the employees.

As scheduled, the election was held on November 24, 2007 with the Official Notices in
English and traditional Chinese and with the ballots in English only. As shown above, the
Employer never requested that either the ballots or the Notice of Election be in simplified
Chinese and | can't assume that the Regional Director would sven have been aware that there
were two written versions of Mandarin Chinese at the time he made his decision. The Employer
requested only that the Chinese languages used be Mandarin and Cantonese. The latter
request could not be granted as there is no such thing as a written Cantonese language.
Therefare, the Employer's post-election objection that the Regional Directors refusal to have
the election notice and/or ballot translated into simplified Chinese can have no merit inasmuch
as that was never requested. ?

As noted above there were about 446 employees in the voting unit who likely were born
in China, Taiwan, or Hong Kong, (before it reverted to China). 1am going to assume that
because this hearing revolved around the Chinese language, that most of the foreign born
dealers who work at Foxwoods are of Chinese background.

Until about December 20086, all communications between the Employer and its
employees were in English. Then in or about December 2006, the Employer began 1o issue
translations of soma of its written communications in the languages of employees who
emigrated from other countries. Janet Cummings, the Employer’s vice President of

2 It appears that the Regional office did not provide any interpreters to assist voters at the polling

plaqr.bll-iowever, there is no evidence that sither party made a request that interpreters be made
available.
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Communications, testified that the first translated document was issued in Decamber_ 2006. _
Thereafter, the Employer has issued some written communications 1o itg employees in & van:uaty
of languages including traditional and simplified Chinese. But this practice has not been uniform
and a number of important documents have been issued without transiation. These latter would
include the employes handbook, a monthly bulletin, (called Monthly Matters), employmant
applications, instructional books, disciplinary notices and licenses, 10

Also, until about two years before this hearing, most applicants for dealet jobs hqd beer]
trained at Foxwoods' own school. Although Foxwoods continues to operate this_school, it has, in
the past two vears, interviewed and hired some applicants who go through outside approv_ed
schools of which there are two in New York City. As far as the current complement of Chinese
dealers, | do not have sufficient information to tell me how many were frained at the Foxwoods
School and how many were trained at the outside schools.

Assuming that a job applicant who applies directly to Foxwoods passes an aptitude test,
(given in English), and successfully passes a drug test and an interview, he or she wou]d be
enrolled in the Faxwoods training school where the initial course is for Blackjack.'! This course
takes about eight weeks of eight hour classes and is taught by Foxweods employees only in
English over a three month pericd. Morgover, the manual used by the instructor and the
students for this course is printed only in English. During the course, there are weekly tests, a
mid-term test and a comprehensive final exam consisting of about a 100 questions. These are
written tests and are given only in English. Applicants are separated and efforts are made to
prevent people from cheating. If an applicant doesn’t understand a question, he or she can ask
the instructor for clarification in English and any clarification will be given in English. If an _
applicant can’t get a passing grade at the mid-term or at the final, he or she is out. Obviously, if
the applicant can't understand the questions that are written in English, that is too bad.

If the applicant passes the final test, he or she must then pass an audition where the
applicant is tested in a mock game setting about all of the elements needed to do the job
successfully. This is conducted only in English and the applicant must pass the audition in
order to be hired. This audition takes about 3 to 4 hours and encompasses all of the materials
set out in the Blackjack manual.

if an applicant takes the course at one of the outside schools in New York City, he or she
is likely to have received instructions in Chinese. (Albeit | have no idea if the written materials
used are in English or Chinese). Nevertheless, if the person comes from one of the New York
City schools and has passed tests administeraed by these schools, he or she must still take the
comprehensive English language audition at Foxwoods in order to get a job. In this regard, the
Union presented the testimony of Xian Rong Sun, an applicant who had gone through a New
York City school and who was denied employment because she could not adequately perform
at the audition in English.

If a dealer is hired, he or she is given a set of documents to read and sign, all of them in
English. One of the documents in the package is a statement that the information given by the

‘ 10 The Employer pointed out that the Union, via written materials and through its web site, provided
Chinese translations of its campaign materials. Ms. Kusher testified that this was done, not so much
because of necessity but bacause it showed respect to the prospective voters who cama from other
countries.

_ 11 There are subsequent courses given in other games, each of which comes with its own manual of
instructions. All of these are in English only.

10
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applicant is true. On that document there is a space for the applicant’s signature and a place for
the signature of an interpreter if one is used. In a summary prepared by the parties based on a
variety of documents, of 446 Chinese names, 14 indicated that an interpreter had been used by
the applicant. Although relevant, | don’t place as much reliance on this as the Counsel for the
Regional Office would suggest.

The evidence establishes that all deaters are required to speak only in English while
working at the gaming tables. This involves calling out the gams as it progresses so that the
floor supervisor knows what is happening. 1t also involves making small talk with customers so
that they will feel at ease while playing the game. The only exception is where a customer can't
understand English.

During the election campaign both the Union and the Employer held mestings with
employees and distributed literature urging employees to vote yes or no. The literature issued
by both sides was typically translated into Chinese. (The Employer's literature was translated
into traditional and simpilified Chinese and at times either mailed to employses’ homes or posted
at the Casino.)

In addltion, the Employer prepared two DVDs that were in English and other languages
including Chinese. One of the DVDs issued by the Employer was shown at meetings with
employees on its premises and had a group of people enacting the voting procedure. This
included a description of the ballot and an explanation of what it means. This was done in a
variety of different languages including Chinese. In this DVD, a narrator explained that putting
an X in the “no” box meant that the voter did not want the UAW.

The other DVD was mailed to the employees’ homes and contained a booklet franslated
into various languages including traditional and simplified Chinese. It contained sample ballots
that were translated into both forms of written Chinese and had the “no” box marked with a X. It
also contained the following quote:

Voting in the National Labor Relations Board election is easy. You simply;

1. Go to the Sunset Ballroom on Saturday, November 24, anytime between
8:00 am. and 11:00 p.m.

When you get to the voting area, give your name to the Labor Board agent.
Take the paper ballot to the enclosed ballot booth. -

Mark your ballot with an “X”. Mark the “NO” box of you do not want the
Union.

PLwn

[Sample ballot inserted with the “No” box marked]

5 Do not write your name on the ballot. Fold your ballot in half so no one
sees it and place it in the ballot box. ‘ :

The evidence showed that during the weeks before the election, the Employer
conducted meetings with the employees to discuss the election. In some cases, Chinese
trar_'lslators were present to answer questions. At other mestings that were held exclusively with
Chinese employees, the person who spoke on behalf of the Employer was also a Chinese
speaker. For example Pauline Chao testified that she was one of several Chinese speaking
people who conducted mestings with Chinese dealers. She testified that she held three or four
such meetings where she explained the procedures of voting. She stated that she explained
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