 NEW HAVEN LEGAL ASSISTANCE ASSOCIATION, INC.

426 STATE STREET

NEW HAVEN, CONNECTICUT  06510-2018

TELEPHONE:  (203) 946-4811

FAX  (203) 498-9271

October 20, 2008

By Fax and Regular Mail

Governor M. Jodi Rell

Executive Offices

210 Capitol Avenue 
Hartford, CT 06106

Re: Forced Enrollment of HUSKY Population into New Managed Care Organizations With Inadequate Provider Networks, In Violation of Federal Law
Dear Governor Rell:

We represent many of the roughly 340,000 HUSKY A and B enrollees who have been buffeted by major changes in the HUSKY program over the last year.  On behalf of these vulnerable individuals, we write to urge you not to force the approximately 250,000 of these recipients currently enrolled in the Anthem HUSKY plan (Blue Care Family Plan) or the Traditional Medicaid HUSKY plan out of these plans by December 1st -- and not to issue letters to them on October 24 saying they must choose a different plan or be defaulted into one -- as currently planned.  As explained below, because of the severe inadequacy of the provider networks under two of these three HMOs, moving forward with these plans now will subject the Department of Social Services, and possibly the new HMOs under contract with it, to liability for violation of federal law.  


Extent of Provider Inadequacy

The DSS Commissioner has been promising for months that the problems with inadequate providers under Aetna and AmeriChoice would correct themselves with just a little bit more time and that, by the time enrollment became mandatory in the HUSKY HMOs, their networks would be robust and compliant with federal law.  It has now been over four months since the HMOs began their aggressive drive to enroll providers in their plans.  DSS submits a progress report to the Medicaid Managed Care Council each week showing the purported improvement in provider participation.  These updates are based on the HMOs’ provision of documentation of signed provider agreements for various categories of providers.  The gains have been minimal for each of the two new HMOs, including in the four counties for which the new HMOs have already rolled out on a “voluntary” basis.
  


The governing standard for adequacy of provider networks is clearly set forth in federal law: services must be available to Medicaid enrollees “at least to the extent that such care and services are available to the general public.” 42 U.S.C. §1396a(a)(30)(A). Currently about 200,000 HUSKY enrollees (about 60%) are enrolled in the plan administered by Anthem.   We still get some complaints about lack of access to specialists under Anthem's HUSKY plan, though those complaints have diminished since it was changed to a non-risk entity and its provider rates became directly the domain of DSS.  While it does not fully comport with federal law, we will nevertheless use Anthem’s provider network as the basis for comparison with the new HMOs’ provider networks, in assessing the plan to force about 200,000 low-income individuals out of Anthem and about 52,000 out of Traditional Medicaid, and into these new plans.
 

Statewide, as of the latest October reports (data for new HMOs issued three days ago), Anthem had 2249 PCPs and 5479 specialists, as well as 30 hospitals (all acute care hospitals in the state), while AmeriChoice had only 740 PCPs, 713 specialists and 5 hospitals. Aetna was not that much better, with 763 PCPs, 1765 specialists and 12 hospitals statewide.


A greater appreciation for what this really means for vulnerable HUSKY parents anxious to get treatment for their children can be gleaned from a county by county analysis.  For example, in Middlesex County, where DSS first rolled out the new HMOs for HUSKY:

 

Anthem has 76 PCPs (including 16 pediatricians) and 347 specialists;  

Aetna has 39 PCPs (including 6 pediatricians) and 37 specialists; 

AmeriChoice has 44 PCPs (including 1 pediatrician) and 5 specialists.   

 

And, months after roll-out, neither Americhoice nor Aetna has contracted with the only hospital in Middlesex County.    

 

And in New Haven County, with the largest HUSKY population in the state:

 

Anthem has 616 PCPs (including 177 pediatricians) and 1766 specialists;  

Aetna has 256 PCPs (including 83 pediatricians) and 880 specialists;
AmeriChoice has 131 PCPs (including 27 pediatricians) and 106 specialists.  

AmeriChoice still has not signed up the Hospital of St. Raphael in New Haven.
But even more revealing is the virtual non-existence of participating pediatricians in these two new HMOs in the City of New Haven, where most HUSKY enrollees in New Haven County are concentrated.  DSS’ weekly reports do not detail local provider participation in a metropolitan area.  However, a review of the postings on the websites of Aetna and AmeriChoice as of today indicates that Aetna has one pediatrician in the entire city of New Haven (although his office indicated today that even his participation is uncertain), while AmeriChoice has no pediatricians in this city.  The availability of a handful of pediatricians sprinkled in the suburbs around New Haven cannot possibly address this severe dearth of primary care providers for HUSKY enrollees, the majority of whom are children.
Federal Law Violations Presented by Proceeding with December 1st Plans
Given the trend over the last several months, it is virtually impossible that by November 24th, the date that default placements in the HMOs will occur, or December 1st, the date that the new assignments will take effect, there will be massive gains in provider participation so as to address these severe inadequacies.  Indeed, if anything, the rate of new providers signing on has leveled off.  Since adequate networks will not be available as of December 1st, proceeding with the current course will violate federal law in several ways.  We discuss in the attachment to this letter several of the provisions of federal law which will be violated, not just by forcing HUSKY enrollees into inadequate provider networks but also by sending out to them a mass notice (scheduled for October 24th) which is fundamentally inaccurate and fails to give the required 30-day advance written notice of any significant changes in health plans under Medicaid. 

Potential Claims Directly Against HMOs
Historically, Medicaid recipients unable to obtain access to timely care under Medicaid managed care have chosen to sue DSS and not the HMOs under contract with it.  However, if Medicaid recipients are unable to obtain timely access to covered care due to inadequate provider networks, they may choose to sue both DSS and one or more of its HMO contractors.  Alternatively, Medicaid enrollees unable to access timely care due to inadequate provider networks could bring an action directly against the HMOs based on non-compliance with their contracts with DSS requiring adequate networks, on the theory that the Medicaid recipients are “third-party beneficiaries” of those contracts.  
Probability of Preliminary Injunction or Temporary Restraining Order Being Issued Against the Commissioner of Social Services   
In order for HUSKY recipients to succeed in obtaining a preliminary injunction against the December 1st forced move to the new inadequate HMOs, they need to show the likelihood of success in establishing violations of federal Medicaid law, and irreparable harm from being moved into these inadequate provider networks.  While the merits of the violations are addressed in the attachment to this letter, irreparable harm in this context would be readily established based on the small numbers of providers participating in the new plans, relative to the federal standard and even relative to the level of provider participation in the Anthem plan.  Particularly harmed would be HUSKY A children protected by the EPSDT provisions, as they would, as a class, be unable to obtain access to timely screening or preventative care, let alone treatment for medical problems found.  
The preliminary injunction obtained would almost certainly extend to the issuance of the notices to enrollees intended to be mailed out on October 24th.   The irreparable harm from the issuance of these notices is obvious.  Even if the Center for Medicare and Medicaid Services were to stop the forced enrollment in some counties after the notices have been issued because of inadequate networks, this will result in a high level of confusion for some 250,000 low income enrollees, many of whom are still adjusting to the turmoil created when two HMOs left the HUSKY program in April and about 116,000 individuals therefore had to change plans.
  
It is indefensible to send out a letter to a quarter of a million vulnerable individuals and tell them that they absolutely must change their health plan on short notice to one of three HMOs “or else”, when it is known that this cannot actually occur consistent with federal law, and that subsequent letters will instead go out to many of the enrollees saying that, actually, individuals are instead being moved, temporarily, to a third plan—followed by additional letters each month advising of the latest twist in their limbo status.  In some cases, this will mean that vulnerable, confused HUSKY enrollees will be moved into their fourth health plan in less than one year.  This will simply create mass confusion, such that proceeding with the plan to send out these letters on October 24th would be chaos by design. 
Conclusion

It is in no one’s interest to have a court issue an order against DSS, if that can be avoided.  A voluntarily delay of the roll out of the HMOs in the HUSKY program avoids the possibility that a court will take control of the situation by entering a temporary restraining order and then a preliminary injunction. Once such orders are issued, court permission will likely be required to take any further actions in the way of enrolling HUSKY A recipients in the new HMOs or perhaps taking other actions under the program.  We therefore strongly urge you to impose a voluntary delay in the enrollment of any further HUSKY enrollees in the new HMOs.
We understand that you have expressed concern that such a delay may threaten the viability of the Charter Oak plan.  But, per the discussion of federal law in the attachment, it is legally impermissible for any state to take actions severely adversely affecting a large group of Medicaid enrollees (those now in the Anthem and Traditional Medicaid HUSKY plans) solely to benefit a non-Medicaid program. DSS’s first and foremost duty under federal law is, and must continue to be, to make decisions based on what is best for the recipients already covered under the state’s Medicaid plan.

Since the forced move to the HMOs must be delayed until the networks in the two new HMOs are at least up to the minimal Anthem standard, we also strongly urge you to delay the issuance of any notices to HUSKY enrollees about their need to move to different HMOs, currently scheduled to be issued on October 24, until this has occurred. It is unwise and legally impermissible to send out letters to them stating they must choose a plan and requiring them to go through the panic and angst of doing so, only to follow up with letters the next month saying "never mind" or that they are forthwith being moved to a different plan (without the 30-day advance written notice required by federal law) -- followed by monthly letters updating them on their limbo status-- because the networks of AmeriChoice and Aetna are not yet sufficient.  
We respectfully request that you advise us by Wednesday, October 22, whether you will on your own be taking these steps essential to protect hundreds of thousands of low-income Connecticut residents, mostly children, in the HUSKY program.  Thank you for your attention to this critical matter.     








Respectfully yours,






Sheldon V. Toubman







Staff Attorney

cc: Commissioner Michael Starkowski
      Senator Donald Williams

      Senator Martin Looney

      Rep. James Amann 

      Rep. Christopher Donovan


      Senator Toni Harp

      Rep. Denise Merrill

      Senator Jonathan Harris

      Rep.  Peter Villano  

      Senator Edith Prague

      Rep. David McCluskey


      Rep. Vickie Nardello

      Rep. Elizabeth Ritter
      

      Attorney General Richard Blumenthal

      State Health Care Advocate Kevin Lembo

      Child Advocate Jeanne Milstein  

      Elizabeth Brown, Commission on Children
      Mariette McCourt, Medicaid Managed Care Council  

Federal Medicaid Violations Resulting From December 1st HMO Mandatory Enrollment and Issuance of Proposed October 24th Letters to HUSKY Enrollees
I.  Provider network adequacy is defined in federal Medicaid law as services being available to Medicaid enrollees “at least to the extent that such care and services are available to the general public in the geographic area” 42 U.S.C. §1396a(a)(30)(A)(the “Equal Access” provision)(emphasis added).  This applies not just to Medicaid managed care as a whole but also to each of the individual HMOs to which any enrollees would be reassigned.  Although the standard under federal law is a comparison with access to providers for the general (insured) public, even the lower standard of Anthem’s network is not satisfied by the two new HMOs’ networks.


II.  Federal Medicaid law directs that, in the context of Medicaid managed care, there must be documentation of satisfaction of the above Equal Access standard for adequacy of provider networks, for all categories of providers, at several key points.  Specifically, 42 U.S.C. §1396u-2(b)(5) provides:
“Each medicaid managed care organization shall provide the State and the [federal Health and Human Services or HHS] Secretary with adequate assurances (in a time and manner determined by the Secretary) that the organization, with respect to a service area, has the capacity to serve the expected enrollment in such service area, including assurances that the organization--

(A) offers an appropriate range of services and access to preventive and primary care services for the population expected to be enrolled in such service area, and

(B) maintains a sufficient number, mix, and geographic distribution of providers of services.”



The regulations under this statutory provision detail when and how the required documentation of adequate networks must be presented to the state Medicaid agency by each HMO.  42 C.F.R. § 438.207(b) and (c).  This regulation provides that such documentation of adequacy of the network must be submitted to the state, among other times, at the time of  “(ii) [e]nrollment of a new population in the MCO...,” 42 C.F.R. § 438.207(c)(2)(ii); enrollment in a particular HMO may not be imposed if documentation of adequacy does not first exist; a hope for future improvement is not sufficient.

Given the severe inadequacies apparent in the provider networks of Aetna and AmeriChoice, moving forward with the “enrollment of a new population” in either of these HMOs would expose DSS to liability under 42 U.S.C. § 1396a(a)(30)(A) and 42 U.S.C. §1396u-2(b)(5).   

III.  There are special provisions applicable only to enrollees under 21, who comprise about 70% of the HUSKY population.  These provisions are known as the Early Periodic Screening, Diagnosis and Treatment provisions (“EPSDT”) and include requirements of “(B) providing or arranging for the provision of such screening services in all cases where they are requested,” and “(C) arranging for … corrective treatment the need for which is disclosed by such child health screening services.”  42 U.S.C. § 1396a(a)(43).  Federal law further defines the term “early and periodic screening, diagnostic, and treatment services” as meaning “screening services” provided at regular intervals and “at such other intervals, indicated as medically necessary, to determine the existence of certain physical or mental illnesses or conditions.” 42 U.S.C. § 1396d(r)(1)(A).


Based on the reports that DSS been providing to the Council, it is apparent that very few pediatricians have signed up with the two new HMOs and, in the case of the City of New Haven, essentially none have.  Given these facts, moving forward with enrolling HUSKY A recipients in Aetna and AmeriChoice also would violate these EPSDT provisions, since the required screenings simply cannot occur at the required intervals if there are no providers to conduct them.  


IV.  Besides the above provisions related to the adequacy of provider networks, there is an overarching requirement under the federal Medicaid statutes that Medicaid programs be run in the “best interests” of Medicaid recipients, 42 U.S.C. § 1396a(a)(19).  Actions taken under a Medicaid program which primarily benefit a group of non-Medicaid recipients, while imposing severe harm on Medicaid recipients, would violate this provision.  See PhRMA v. Walsh, 538 U.S. 644, 664-68, 684-87 (2003).  As has been made clear by DSS, the movement of the HUSKY enrollees out of their current plans and into the new HMOs is being done not to benefit HUSKY enrollees but rather to further the non-Medicaid Charter Oak Plan for a far smaller number of Medicaid-ineligible individuals.  Since the inadequate provider networks under the new HUSKY HMOs will cause substantial harm to HUSKY recipients, and being forced into them will not be compensated by any benefits to these enrollees, this tie-in which has directly resulted in the forced move to the new inadequate HMOs violates § 1396a(a)(19).  

V.  The Center for Medicare and Medicaid Services (CMS) apparently has told DSS that it may not allow HUSKY enrollees to actually be moved to the new HMOs, even after getting the October 24 letter advising of the need to change plans and choosing one of them, if the network for the chosen HMO is deemed to be inadequate in the particular county of residence, relative to the contractual primary care provider ratios.  This hardly would solve the legal problem.  As noted, those ratios are not sufficient to satisfy the federal Medicaid statutory standard for network adequacy of equivalence with access for the “general public,” and they do not address access to specialists.  
Moreover, in the event CMS does prevent the forced move of enrollees to the new HMOs in some counties, those enrollees currently in the Anthem plan, whether they choose to move or default, will be moved to the fee for service Medicaid program temporarily, until the networks of the new HMOs are adequate.  But federal law does not allow for the issuance of notices to Medicaid enrollees about their choices unless accurate and adequate information is provided to them, and with at least 30 days’ advance written notice being provided of any significant changes in Medicaid health plans.  42 C.F.R. § 438.10(f)(4) and (6).  DSS will not be telling enrollees that their mandatory choice will likely be intercepted at the last minute by the reality of inadequate networks, nor that, for many of them, there is no participating hospital in their geographical area.  Instead, the enrollees in the Anthem and Traditional Medicaid plans will simply be told that their plans are ending on December 1st and that they must choose another one-- and then find that something quite different is in fact happening, in violation of the 30-day advance written notice requirement.  
VI. The above-cited provisions of federal law are all enforceable by CMS, which has the power to withhold Connecticut’s 50% federal match rate in the event of non-compliance.  Medicaid recipients, as individuals or as a class, may also bring actions against the state to enforce these provisions.   While some of them, like the EPSDT provisions, have been held to be enforceable under 42 U.S.C. § 1983, the usual enforcement mechanism invoked by private parties, others have more recently been held to be enforceable directly under the Supremacy Clause of the United States Constitution.  For example, a recent decision from the Ninth Circuit Court of Appeals found that the Equal Access provision, 42 U.S.C. §1396a(a)(30)(A), at issue here, could be directly enforced by Medicaid recipients under the Supremacy Clause.  Independent Living Center of Southern California v. Shewry, 2008 WL 4224917, pages *6, *11 and *13 (9th Cir. Sept. 17, 2008).  See also Lankford v. Sherman,  451 F.3d 496, 509-10 (8th Cir. 2006) (“reasonable standards” provision of 42 U.S.C. §1396a(a)(17) unenforceable under §1983 but enforceable under the Supremacy Clause).  Similarly, a majority of the Justices in the 2003 PhRMA v. Walsh case viewed the “best interests” Medicaid provision, §1396a(a)(19), as directly enforceable by private parties under the Supremacy Clause.  

� DSS’s stated overall growth rate of 63% for participating providers in the capitated HMOs from mid-June to mid-October masks the high percentage of that growth rate concentrated in the CHNCT plan.  In any event, since we are starting with extremely low participation numbers, that percentage increase hardly indicates adequate provider participation today.





� Although the Commissioner of Social Services has asserted that the test for adequacy of the networks is the ratios for certain primary care providers (only) set forth in the contracts with the new HMOs, RFP Section 3.09, this is not the test under federal Medicaid law.  Compliance with those laxer standards will not prevent liability if the federal standards, set forth above and in the attachment, are not met.  In any event, the current levels of providers under the Aetna and AmeriChoice plans meet neither these lax standards nor the higher Anthem standards, let alone the requirements of federal law.


� The same is true for enrollees in the Community Health Network of Connecticut plan who receive a notice stating they can choose a different HMO and do so, and then are told that this option is actually not available—yet.
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