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PLAINTIFF’S TRIAL BRIEF

This case concerns (1) whether the plaintiff, a candidate for attorney general who
has been a member of the Connecticut Bar in good standing since 1986, and Secretary of
the State since 1999, has “at least ten years active practice at the bar of the state” as
required by Conn. Gen. Stat. § 3-124, and (2) whether these statutory requirements for the
office of Attorney General violate Article Sixth, § 10 of the Connecticut Constitution.

In deciding both of the plaintiff's claims — statutory and constitutional — this Court
must resolve any doubt in her favor because of the well-settled presumption of eligibility for
office. In a democracy, it is for the voters to decide whom they want to represent them and
only the most compelling legal argument to the contrary should deny them that right:

Since the right to participate in the government is the common right of all, it is the

unqualified right of any eligible person within the state to aspire to any of these

offices, and equally the unqualified right of the people of the state to choose from
among those aspiring the persons who shall hold such offices. It must follow from
these considerations that eligibility to an office in the state is to be presumed rather

than to be denied, and must further follow that any doubt as to the eligibility of any
person to hold an office must be resolved against the doubt.
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Gerberding v. Munro, 949 P.2d 1366, 1373 (Wash. 1998) (quoting a 1930 Washington

case); accord, Carter v. Commission on Qualifications of Judicial Appointments, 93 P.2d

140 (Calif. 1939) (“[a]mbiguities are to be resolved in favor of eligibility to office”); Cathcart

v. Meyer, 88 P.3d 1050, 1070 (Wyo. 2004) (adopting policy that “there is a strong

presumption in favor of eligibility for office”); Cannon v. Gardner, 611 P.2d 1207, 1211

(Utah 1980) (“there is a presumption in favor of eligibility of one who has been so chosen

and elected to public office, and any doubts as to such eligibility should be resolved in his

favor”); Scharn v. Ecker, 218 N.W.2d 478, 480 (S.D. 1974) (same).

. The plaintiff satisfies the requirements of Conn. Gen. Stat. § 3-124 to serve as
Attorney General because she is an elector and an attorney who has engaged
in active practice at the bar of this state for more than ten years.

Conn. Gen. Stat. § 3-124 requires the Attorney General to “be an elector of this state
and an attorney at law of at least ten years’ active practice at the bar of this state.” Based
on her eleven years of service as Secretary of the State and six years in private practice in
Connecticut, the plaintiff more than meets the requirement of “ten years’ active practice at
the bar of this state.” She therefore is qualified to serve as Attorney General.

Section 3-124 does not define “active practice”. However, numerous legal
authorities make it clear that the proper construction of “active practice” encompasses a
broad spectrum of legal work and is not limited merely to appearing in court or representing
clients

The basic principles governing statutory construction are well-settled:

' It is undisputed that the plaintiff is “an elector,” as she resides and is registered to vote in
Middletown and is over the age of eighteen. Similarly, the evidence will definitively
establish that the plaintiff has been an attorney at law admitted to the Connecticut Bar since
1986.
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When construing a statute, [o]Jur fundamental objective is to ascertain and give effect

to the apparent intent of the legislature. . . . In other words, we seek to determine, in

a reasoned manner, the meaning of the statutory language as applied to the facts of

[the] case, including the question of whether the language actually does apply. . . .

In seeking to determine that meaning, General Statutes § 1-2z directs us first to

consider the text of the statute itself and its relationship to other statutes. If, after

examining such text and considering such relationship, the meaning of such text is
plain and unambiguous and does not yield absurd or unworkable results,

extratextual evidence of the meaning of the statute shall not be considered. . . .

When a statute is not plain and unambiguous, we also look for interpretive guidance

to the legislative history and circumstances surrounding its enactment, to the

legislative policy it was designed to implement, and to its relationship to existing

legislation and common law principles governing the same general subject matter.
Goldstar Medical Services, Inc. v. Dept. of Social Services, 288 Conn. 790, 802-03 (2008)
(ellipses in original).

The first tool of construction, the text of § 3-124, provides some indication of the
considerable breadth of the term “active practice”. Webster's Dictionary defines “active” as
“‘engaged in an action or activity,” and “practice,” in this context, as “the exercise of a
profession or occupation”. Webster's Third New International Dictionary (Unabridged), pp.
22, 1780 (2002 Ed.). Thus, rather than delineating a specific type or types of experience
required of the Attorney General — for example, by requiring the handling of a certain
number of court cases, or specialization in a certain kind of legal work — the plain language
§ 3-124 simply requires engagement in the profession of being an attorney for ten years.

Although these common definitions do not directly address the question of what being an

attorney encompasses, it is hard to imagine broader language .

> Other, more specialized definitions augment this construction. For example, Black’s Law
Dictionary defines “[p]ractice of law” as “[t]he rendition of services requiring the knowledge
and the application of legal principles and technique to serve the interests of another with
his consent. It is not limited to appearing in court, or advising and performing of services in
the conduct of the various shapes of litigation . . . and in larger sense includes legal advice
and counsel and preparation of legal instruments by which legal rights and obligations are
established.” BLACK’S LAw DICTIONARY, p. 813 (Abr. 6™ Ed. 1991) (emphasis added).
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There is no legislative history for § 3-124, and its requirement of “ten years’ active
practice” has not changed since the statute was enacted in 1897. However, another tool of
statutory construction, that of related common law principles, makes it clear that: (1)
“active” does not mean that a certain amount of time, or certain percentage of daily activity,
must be spent actually practicing law; and (2) “practice” of law means far more than just
appearing in court or representing clients.

When the legislature enacted § 3-124, the governing rules of practice — the 1890
Rules — contemplated only two possible statuses for an attorney: admitted to the bar, and
suspended or displaced. See 1890 Rules of Practice, 58 Conn. 561, 589-92. The binary
system in place in 1897 makes it likely that the drafters of § 3-124, who are presumed to
have been aware of relevant legal principles applicable to their statutory enactments, used
the term “active” in the sense of being admitted to the bar and not suspended or displaced,
and nothing more. Had the legislature meant something more than that, given the extant
rules of practice, it likely would have gone into detail as to what sort of activity level was
necessary to serve as Attorney General. As such, and in light of the effect that the
constitutional presumption of eligibility for office must have on this Court's construction of §
3-124, “active” should not be taken to mean that a certain number of hours, or percentage
of time, must be spent on the practice of law.

Even if this Court considers the evolving statuses of lawyers since 1897, that
evolution assists the plaintiff. The current rules contain four possible statuses: active
member in good standing, retired under Practice Book § 2-55, inactive under Practice Book
§ 2-56, and suspended or disbarred. A retired lawyer “shall no longer be eligible to practice

law in this state.” P.B. § 2-55. Likewise a lawyer in inactive status today “shall be
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precluded from practicing law.” P.B. § 2-56. Thus “active” status today, as in 1897, simply
means eligible to practice law and is distinguished from those statuses in which one is not
eligible to practice law.

In terms of what constitutes practice itself, one instructive related principle comes
from decisions concerning the unauthorized practice of law. In that context, the Supreme
Court frequently has noted: “Attempts to define the practice of law have not been
particularly successful. The reason for this is the broad field covered.” Statewide
Grievance Committee v. Patton, 239 Conn. 251, 254 (1996). In Patton, the Court went on
to hold: “The practice of law consists in no small part of work performed outside of any
court and having no immediate relation to proceedings in court. It embraces the giving of
legal advice on a variety of subjects and . . . require[s] in many aspects a high degree of
legal skill and great capacity for adaptation to difficult and complex situations.” /d. at 254-
55 (emphasis added); see also Connecticut Bar Association Professional Ethics Committee
Formal Op. 48 (2003) (“legal research, advice and document drafting” constitute practice of
law). Among the activities held by the Court to be covered by this extremely broad
standard are the preparation of legal documents; see Patton, 239 Conn. at 255; legal
advice as to the proper elements of trusts and wills; see Grievance Committee v. Dacey,
154 Conn. 129, 142-44 (1966); and the giving of certificates as to the validity of land titles;
see Grievance Committee of the Bar of New Haven County v. Payne, 128 Conn. 325, 330
(1941).

Section 2-44A(a) of the Practice Book offers a similarly broad view. It states:

The practice of law is ministering to the legal needs of another person and

applying legal principles and judgment to the circumstances or objectives of that
person. This includes, but is not limited to: . . .
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(2) Giving advice or counsel to persons concerning or with respect to their
legal rights or responsibilities or with regard to any matter involving the application of
legal principles to rights, duties, obligations or liabilities.

Practice Book § 2-44A(a).

The Preamble to the Rules of Professional Conduct echoes § 2-44A(a):

A lawyer, as a member of the legal profession, is a representative of clients,
an officer of the legal system and a public citizen having special responsibility for the
quality of justice.

As a representative of clients, a lawyer performs various functions. As
advisor, a lawyer provides a client with an informed understanding of the client’s
legal rights and obligations and explains their practical implications. As advocate, a
lawyer zealously asserts the client's position under the rules of the adversary
system. As negotiator, a lawyers seeks a result advantageous to the client but
consistent with requirements of honest dealing with others. As evaluator, a lawyer
examines a client’s legal affairs and reports about them to the client or to others on
the client’s behalf. . . .

As a public citizen, a lawyer should seek improvement of the law, access to the legal

system, the administration of justice and the quality of service rendered by the legal

profession. As a member of a learned profession, a lawyer should cultivate
knowledge of the law beyond its use for clients, employ that knowledge in reform of
the law and work to strengthen legal education.

Preamble to the Rules of Professional Conduct (emphasis added).

Two particular aspects of this broad notion of the practice of law are of particular
significance for this case: the giving of legal advice concerning legal rights, obligations and
principles and efforts to seek improvement of and reform the law. As discussed below,
these are core tasks performed on many occasions by the plaintiff during her eleven years
as Secretary of the State.

Other states have a similar understanding of the wide scope of activities that are the

practice of law. The Ohio Supreme Court recently noted, in language similar to that of

Patton, supra, that
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[tlhe practice of law is not limited to the conduct of cases in court. It embraces the
preparation of pleadings and other papers incident to actions and special
proceedings and the management of such actions and proceedings on behalf of
clients before judges and courts, and in addition conveyancing, the preparation of
legal instruments of all kinds, and in general all advice to clients and all action taken
for them in matters connected with the law.
Disciplinary Counsel v. Brown, 905 N.E.2d 163, 168 (Ohio 2009) (emphasis added).
Numerous other courts have held, like Patton and Brown, that the giving of legal
advice constitutes the practice of law. See, e.g., In re Evans, 413 B.R. 315, 325 (Bankr.
E.D. Va. 2009) (“[iln Virginia, one is considered to be practicing law when he furnishes
another advice or service under circumstances which imply his possession and use of legal
knowledge or skill"); People v. Harris, 915 N.E.2d 103, 109 (lll. App. Ct. 2009), appeal
denied, 235 Ill.2d 596 (2010) (“[tlhe practice of law includes the giving of advice or the
rendition of any service requiring the use of any degree of legal knowledge or skill’); In re
Wiles, 210 P.3d 613, 618 (Kan. 2009) (practice of law “in a larger sense . . . includes legal
advice and counsel’);, In re Reynoso, 477 F.3d 1117, 1125 (9th Cir. 2007) (“California
courts have long accepted that, in a general sense, the practice of law includes legal advice
and counsel’); People v. Shell, 148 P.3d 162, 174 (Colo. 2006) (“one of the touchstones of
Colorado's ban on the unauthorized practice of law is an unlicensed person offering advice
or judgment about legal matters to another person for use in a specific legal setting”);

Oregon State Bar v. Taub, 78 P.3d 114, 116 (Or. Ct. App. 2003) (practice of law includes

“advice given that involves the application of legal principles”).’

® The method of defining the practice of law varies from state to state. Some states have
codified a similarly broad definition of the active practice of law by statute or court rule.
See, e.g., Ky. Sup. Ct. R. § 3.020 (“[t]he practice of law is any service rendered involving
legal knowledge or legal advice, whether of representation, counsel or advocacy in or out of
court, rendered in respect to the rights, duties, obligations, liabilities, or business relations
of one requiring the services”) (emphasis added); Md. Code Ann., Bus. Occ. & Prof. § 10-
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Moreover, the giving of such advice does not have to be in the traditional context of
a law office to constitute the practice of law. As the Florida Supreme Court noted:

[1]t is not the nature of the agency or body before which the acts are done, or even

whether they are done before a tribunal of any sort or in the private office of an

individual, that determines whether that which is done constitutes the practice of law.

The best test, it seems to us, is what is done, not where, for the safest measure is

the character of the acts themselves. |If they constitute the practice of law the fact

that they are done in the private office of the one who performs them or before a

nonjudicial body in no way changes their character.

The Florida Bar re Advisory Opinion on Nonlawyer Representation in Sec. Arbitration, 696
So0.2d 1178, 1181-82 (Fla. 1997) (emphasis added); see Ky. Sup. Ct. R. § 3.020, supra,
n.3.

In addition to giving advice on legal issues, and offering a learned opinion
concerning the meaning or interpretation of the law, advocating for changes to, or reform
of, the existing law can constitute the practice of law. Although no Connecticut court has
addressed this question, the California Supreme Court did in Baron v. City of Los Angeles,
469 P.2d 353 (Cal. 1970). In Baron, the Court considered whether lobbying activities
constitute the practice of law and recognized that

It is difficult to draw logical distinctions among the varied services performed by

lawyers for their clients and to determine that only some of the services constitute

the “practice of law.” In a pragmatic sense, the practice of law encompasses all of

the activities engaged in by attorneys in a representative capacity, including
legislative advocacy.

101(h)(1) (practice of law includes “giving legal advice”); Miss. Code Ann. § 73-3-120
(“practice of law’ shall include any person holding himself out as a practicing attorney or
occupying any position in which he may be called upon to give legal advice or counsel or to
examine the law or to pass upon the legal effect of any act, document or law”) (emphasis
added); N.D. Adm. to Prac. R. 3.1 §1-B-1 (“The ‘active practice of law’ means that an
attorney has been engaged in the practice of law, which includes private practice, house
counsel, public employment, or academic employment”); Wyo. R & Proc. R. 303 (“active,
authorized practice of law” includes “[flurnishing legal counsel,” and “[interpreting and
giving advice regarding the law and legal issues”).
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ld. at 357 (emphasis added). The Court went on to note, as in many of the above cases,
“that the resolution of legal questions for another by advice and action is practicing law if
difficult or doubtful legal questions are involved which, to safeguard the public, reasonably
demand the application of a trained legal mind.” /d. at 358 (quotation marks omitted).

The Preamble to the Rules of Professional Conduct supports this view. The
Preamble expressly states that one of a lawyer's roles is to serve as a public citizen
concerned with the improvement of our legal system — and that in this role, “a lawyer
should seek improvement of the law . . . and employ that knowledge in reform of the law.”
Preamble, supra. Legislative advocacy encompasses both of these activities.

Further, that the Secretary of the State does not have to be an attorney does not
alter the conclusion that the plaintiff was actively practicing law by performing these
functions. Lay people often engage in activities which, were they to be performed by an
attorney, would constitute the practice of law. See Benninghof v. Superior Court, 136 Cal.
App. 4" 61, 69 (Cal. Ct. App. 2006) (representation of another at state administrative
hearing practice of law even though non-lawyers are authorized to do so because
“laypeople may practice law when authorized pursuant to statute or court rule”); Gmerek v.
State Ethics Comm’n, 751 A.2d 1241, 1257 (Pa. Commw. Ct. 2000) affd, 807 A.2d 812
(Pa. 2002) (it is clear that there are activities that may properly be performed by
nonlawyers which are considered to be the ‘practice of law’ when performed by lawyers”).

In Goldenberg v. Corporate Air, Inc., 189 Conn. 504 (1983), overruled on other
grounds by Burger & Burger, Inc. v. Murren, 202 Conn. 660 (1987), an adjuster employed
by an insurance company happened to be a lawyer. While adjusters obviously do not need

to be lawyers, the fact that the adjuster was one made him subject to the Rules of
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Professional Conduct, and specifically in that case to the conflict of interest rules. Likewise
in In re Darlene C., 247 Conn. 1 (1998), a non-lawyer was authorized by statute to file
termination of parental rights petitions in the Superior Court, even though that would
obviously constitute the practice of law if performed by a lawyer. See also Grievance
Committee v. Payne, supra (title search and certification of title held to be practice of law).

In sum, the term “active practice” encompasses a wide variety of activities and is not
limited to appearing in court or representing clients. So long as the endeavor demands the
“reasonably demand the application of a trained legal mind,” Baron, 469 P.2d at 358, a
lawyer performing it is engaged in the active practice of law.

Section 3-124 also does not define “at the bar of this state”. The most sensible
construction of that phrase, based on the tools of statutory construction discussed above, is
that “at the bar of this state” means that the attorney in question must be a member in good
standing of the Connecticut bar during the ten (or more) years when she engaged in the
active practice of law.

First, the language of the statute governing the admission of attorneys and the
unauthorized practice of law in effect in 1897, General Statutes § 784, supports this
construction because it contains a crucial extra word before “at the bar,” namely, “plead”.
See Tayco Corp. v. Planning & Zoning Comm’n of Wallingford, 294 Conn. 673, 679 (2010)
(relationship to other statutes one of the primary tools of statutory construction). At the time
when the legislature enacted § 3-124, § 784 provided: “The superior court may admit and
cause to be sworn as attorneys such persons as are qualified therefor, agreeably to the
rules established by the judges of said court; and no other person than an attorney so

admitted shall plead at the bar of any court in this state, except in his own cause; and said
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